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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Parts  323  and  328 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  110, 112, 116, 117, 122, 

230, 232  and  401 

Proposed  Rule  for  the  Clean  Water  Act 
Regulatory  Programs  of  the  Army 
Corps  of  Engineers  and  the 
Environmental  Protection  Agency 

AGENCIES:  U.S.  Anny  Corps  of 
Engineers,  Department  of  the  Army, 

DOD;  and  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  The  Corps  of  Engineers  and 
the  Environmental  Protection  Agency 
(EPA]  are  proposing  today  to  undertake 
the  following  actions  with  regard  to  the 
Clean  Water  Act  Section  404  regulatory 
program:  (1)  Modify  the  deHnition  of 
“discharge  of  dredged  material;**  (2) 
clarify  when  the  placement  of  pilings  is 
considered  to  result  in  a  discharge  of  611 
material;  and  (3]  clarify  that  prior 
converted  croplands  are  not  waters  of 
the  United  States.  EPA  is  also  proposing 
conforming  changes  to  the  Clean  Water 
Act  “waters  of  the  United  States**  and 
*‘navigable  waters**  definitions  in  other 
Clean  Water  Act  program  regulations. 
This  proposed  rulemcdcing  is  consistent 
with  the  President*s  August  9, 1991, 
Wetlands  Protection  Plan.  In  addition, 
the  first  two  proposed  changes 
implement  the  settlement  agreement  in 
North  Carolina  Wildlife  F^eration  v. 
Tulloch. 

DATES:  Written  comments  must  be 
submitted  by  August  17, 1992. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  The  Chief  of  Engineers, 
United  States  Army  Corps  of  Engineers, 
ATTN:  Mr.  Sam  Collinson,  CECW-OR, 
Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Davis,  Office  of  the 
Assistant  Secretary  of  the  Army  for 
Civil  Works  at  (703)  69S-1376  or  Mr. 

John  Studt  (Corps)  at  (202)  272-0199  or 
Mr.  Gregory  Peck  (EPA)  at  (202)  260- 
8794  or  Ms.  Hazel  Groman  (EPA)  at  (202) 
260-8798. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  28, 1992,  the  Federal 
government  agreed  to  settle  a  pending 
lawsuit  brought  by  the  North  Carolina 
Wildlife  Federation  and  the  National 


Wildlife  Federation  [North  Carolina 
Wildlife  Federation,  et  al.  v.  Tulloch, 

Civil  No.  C90-713-CIV-5-BO  (E.DJN.C 
1992))  involving  section  404  of  the  Clean 
Water  Act  (CWA)  as  it  pertains  to 
certain  activities  in  waters  of  the  United 
States.  In  accordance  with  the 
settlement  agreement,  the  Corps  and 
EPA  are  proposing  changes  to  their 
regulations  to  clarify  that  mechanized 
landclearing,  ditching,  channelization, 
and  other  excavation  activities  involve 
discharges  of  dredged  material  and 
when  performed  in  waters  of  the  United 
States  will  be  regulated  under  section 
404  of  the  CWA  when  such  activities 
have  or  would  have  the  effect  of 
destroying  or  degrading  waters  of  the 
United  States,  including  wetlands.  In 
addition,  the  Corps  and  EPA  have 
agreed  to  incorporate  into  the  section 
404  regulations  the  substantive 
provisions  of  the  Corps  Regulatory 
Guidance  Letter  (RGL)  90-8  to  clarify 
the  circumstances  under  which  the 
placement  of  pilings  have  the  effect  of 
*‘fill  material**  subject  to  regulation 
under  section  404.  ’These  proposed 
changes  will  not  affect  in  any  mcuiner 
the  existing  statutory  exemptions  for 
normal  farming,  ranching,  and 
silviculture  activities  in  section  404(f). 

The  settlement  agreement  is 
consistent  with  one  of  the  components 
of  President  Bu8h*s  Plan  for  Protecting 
America*8  Wetlands  which 
acknowledges  the  need  to  evaluate  the 
scope  of  activities  regulated  under  the 
section  404  program.  The  President’s 
Han,  announc^  August  9, 1991.  is  a 
balanced  approach  of  administrative 
actions  that  will  enhance  protection  of 
wetlands  on  Federal  lands,  improve 
Federal  wetlands  research,  and  increase 
Federal  land  acquisition,  revise  the 
Federal  wetlands  delineation  manual, 
and  streamline  and  improve  the  section 
404  regulatory  program. 

In  addition  to  the  changes  proposed  in 
accordance  with  the  settlement 
agreement  and  consistent  with  the 
President’s  Wetlands  Plan,  the  Corps 
and  EPA  are  proposing  to  incorporate 
into  the  section  404  relations  the 
substantive  provisions  of  the  Corps  RGL 
90-7  to  clarify  that  prior  converted 
croplands  are  not  waters  of  the  United 
States  subject  to  regulation  imder  the 
CWA.  EPA  is  also  proposing  conforming 
changes  to  the  definitions  of  “waters  of 
the  United  States’’  and  “navigable 
waters’*  for  all  other  CWA  program 
regulations  contained  in  40  CFR  parts 
110, 112, 116, 117, 122,  and  401  to  provide 
consistent  definitions  in  all  CWA 
program  regulations. 

Overall,  these  proposed  changes  will 
promote  national  consistency,  more 
clearly  notify  the  public  of  regulatory 


requirements  and  ensure  that  the  section 
404  regulatory  program  is  more 
equitable  to  the  regulated  public, 
enhance  the  protection  of  waters  of  the 
United  States,  and  clarify  which  areas  in 
agricultural  crop  production  will  not  be 
regulated  as  waters  of  the  United  States. 

Proposed  Changes 

33  Part  323 — Permits  for  Discharges  of 
Dredged  or  Fill  Material  into  Waters  of 
the  United  States 

40  CFR  Part  232 — i04  Program 
Definitions;  Exempt  Activities  Not 
Requiring  404  Permits 

33  CFR  Secton  323.2(d)  and  40  CFR 
232.2(e) 

The  Corps  and  EPA  jointly  administer 
the  CWA  section  404  regulatory 
program.  The  CWA  provides  the  Corps 
and  EPA  with  broad  authority  to 
regulate  activities  involving  a  discharge 
of  dredged  or  fill  material  into  the 
Nation’s  waters,  including  wetlands. 
Based  on  this  authority,  the  Corps  and 
EPA  have  broad  discretion  in  defining 
those  activities  that  involve  a  discharge 
of  dredged  or  fill  material  and  therefore 
require  authorization  under  section  404. 

Historically,  the  Corps  has  regulated 
all  activities  involving  discharges  of  fill 
material.  However,  Corps  guidance  has 
not  been  entirely  clear  or  uniform 
among  all  Corps  district  offices 
regarding  which  activities  involving 
discharges  of  material  excavated  (i.e., 
dredged)  from  the  waters  of  the  United 
States  require  authorization  under 
section  404.  The  Corps  has  traditionally 
regulated  ditching  activities  where  the 
material  was  excavated  and  sidecast 
into  adjacent  wetlands  resulting  in  spoil 
piles  or  berms.  In  situations  where  the 
excavated  material  was  almost 
completely  removed  to  the  surrounding 
uplands.  Corps  districts  have  varied 
markedly  in  exercising  their  discretion 
to  regulate  the  activity.  Based  in  part  on 
15  years  of  experience,  the  Corps  and 
EPA  do  not  believe  that  it  is  possible  to 
conduct  mechanized  landclearing, 
ditching,  channelization,  or  other 
excavation  activities  in  waters  of  the 
United  States  without  at  least  some 
incidental  discharge  of  dredged 
material;  nor  do  the  agencies  believe 
that  it  is  possible  to  completely  remove 
all  excavated  material  to  the  uplands. 

The  differences  from  one  Corps 
district  to  another  in  the  types  of 
excavation  activities  regulated  did  not 
greatly  affect  the  section  404  program 
until  recently.  The  Corps  has  received 
numerous  questions  regarding  which 
ditching  activities  would  require  a 
section  404  permit.  This  has  increased 
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workload,  and  the  resulting  delays  are 
taxing  Federal  resources  and  delaying 
project  proponents  who  often  wait  for  a 
written  determination  from  the  Corps  on 
whether  their  activities  are  regulated. 
Furthermore,  in  certain  circumstances, 
applicants  with  substantial  resources 
appeared  to  attempt  to  avoid  section  404 
regulation  for  drainage  activities  by 
removing,  as  much  as  possible,  the 
excavated  material  to  uplands.  As  a 
result,  project  proponents  were 
sometimes  not  regulated  under  the 
current  Corps  and  EPA  policy 
framework  although  the  impacts  of  such 
projects  were  similar  to  those,  of  projects 
currently  being  regulated.  The  changes 
that  the  Corps  and  EPA  are  proposing  in 
this  rule  will  make  the  regulatory 
program  more  equitable  for  all  project 
proponents,  and  the  agencies  will  be 
able  to  focus  limited  resources  on 
reasonably  regiilating  mechanized 
landclearing,  Etching,  channelization,  or 
other  excavation  activities.  States  with 
authorized  section  404  programs  will 
need  to  review  their  statute  and 
regulations  for  consistency  and  if 
necessary,  change  their  r^ulations  in 
accordance  with  40  CFR  233.16(b). 

The  Corps’  current  definition  of 
“discharge  of  dredged  material,”  at  33 
CFR  323 J^d),  provides  that  de  minimis 
incidental  soil  movement  occurring 
during  normal  dredging  operations  is  not 
considered  to  be  within  this  regulatory 
dehnition.  This  exclusion  derives,  in 
part,  from  a  desire  to  avoid  duplicative 
regulation  of  dredging  itself  in  waters 
within  the  jurisdictional  scope  of  the 
Rivers  and  Harbors  Act.  EPA’s 
regulations  contain  a  similar  definition, 
with  the  same  exclusion,  at  40  CFR 
232.2(e). 

Over  the  years,  application  of  this  "de 
minimis”  language  has  become 
problematic,  especially  when  applied  to 
activities  wUch  did  not  involve  dredging 
for  the  purposes  of  maintaining 
navigation  in  traditionally  navigable 
waters.  Because  of  the  lack  of  guidance 
in  the  regulation,  in  some  instances  this 
language  has  been  interpreted  to 
exclude  from  regulation  landclearing 
and  drainage  activities  in  wetlands 
where  the  actual  quantity  of  excavated 
material  discharg^  was  relatively 
small,  but  where  the  discharge  was  part 
of  an  activity  which  could  have 
signifrcant  environmental  impacts  on  the 
waters  of  the  United  States,  contrary  to 
the  intent  of  the  Clean  Water  Act  While 
the  Corps  and  EPA  have  attempted  to 
address  this  problem  through  guidance 
memoranda,  e.g.,  RGL  90-5,  addressing 
which  landclearing  activities  are  subject 
to  section  404  jurisdiction,  the  agencies 
believe  that  a  regulatory  change  would 


lead  to  a  better  understanding  of  the 
scope  of  the  term  “disdiarge  of  dredged 
material”  and  would  promote  greater 
national  consistency  and  more  efrective 
protection  of  the  aquatic  environment 
Under  the  proposal,  language  has 
been  added  to  the  definition  of 
“discharge  of  dredged  material”  to 
clarify  both  what  is  included  in  the 
definition  of  regulated  activities  and 
what  is  exclud^  from  the  definition.  For 
example,  the  proposal  clarifies  that  the 
phrase  “normal  dredging  operations” 
refers  to  “dredging  to  maintain,  deepen, 
or  extend  navigation  channels  in  the 
navigable  waters  of  the  United  States, 
as  defined  in  33  CFR  part  329  [section  10 
waters],  with  proper  authorization  from 
the  Corps.” 

In  addition,  the  new  language  would 
clarify  that,  apart  from  the  exdusion  for 
“normal  dredging  operations,”  the  term 
’’discharge  of  dredged  material” 
includes  any  discharge,  i.e.,  addition  or 
redeposition,  of  excavated  material  into 
waters  of  the  United  States  which  is 
incidental  to  any  activity,  including 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation, 
which  has  or  would  have  the  effect  of 
destroying  or  degrading  any  area  of  the 
waters  of  the  United  States.  The  term 
“discharge  of  dredged  material”  does 
not  include  de  minimis  soil  movement 
incidental  to  activities  which  do  not  or 
would  not  have  such  an  effect. 

The  Corps  has  regulated  discharges 
associated  with  me^anized 
landclearing  operations  for  many  years. 
However,  it  has  not  always  been  dear 
which  landdearing  activities  would 
result  in  discharges,  in  part  due  to 
uncertainty  over  whether  the  activity 
involved  a  discharge  sufficiently  large  to 
trigger  Section  404  regulation.  Over  the 
years  the  Corps  has  issued  several  RGLs 
to  clarify  this  issue.  Most  recently,  the 
Corps  issued  RGL  90-5,  dated  July  18, 
1990,  to  address  which  landdearing 
activities  should  be  subject  to  Section 
404  jurisdiction.  This  issue  was  also 
addressed  in  Avoyelles  Sportsmen’s 
League,  Inc.  v.  Marsh,  715  F.2d  897  (5th 
Cir.  1983).  In  this  case  the  court  stated 
that  the  term  “discharge”  may 
reasonably  be  understood  to  include 
“redeposit”  and  conduded  that  the  term 
“discharge”  covers  the  redepositing  of 
soil  taken  frt>m  wetlands,  such  as  occurs 
during  mechanized  landdearing 
activities.  Our  experience  over  the 
years,  and  the  Fifth  Circuit  ruling  in 
Avoyelles,  have  convinced  us  that 
mechanized  landdearing,  ditching, 
channelization,  and  other  excavations 
do  consistently  involve  discharges  and 
that  the  activities  which  produce  the 
discharges  should  be  regulated  where 


the  activities  would  destroy  or  degrade 
waters  of  the  United  States. 

We  believe  that  it  is  appropriate  to 
look  at  the  environmental  effect  of 
activities  that  involve  inddental  soil 
movement  for  several  reasons.  First,  the 
Federal  government  has  broad  authority 
under  section  404(a)  to  regulate  any 
discharge  of  dredged  or  fill  material  into 
any  water  of  the  United  States.  This 
authority  has  been  upheld  by  many 
decisions  of  the  Federal  courts.  Second, 
the  Act  contains  no  explicit  exemption 
for  de  minimis  discharges;  any  inference 
of  one  would  need  to  consistent  with 
the  environmental  purposes  of  the  Act. 
Third,  the  proposed  language  also 
parallels  the  approach  and  implements 
the  policy  of  section  404(f),  which 
generally  exempts  minor  discharges 
from  farming,  ranching,  and 
silvilcultural  activities,  but  “recaptures” 
them  when  the  activity  alters  waters  of 
the  United  States.  Specifically,  CWA 
section  404(f)(2)  states  that  "any 
discharge  of  dredged  or  fill  material  into 
navigable  waters  incidental  to  any 
activity”  (emphasis  added)  that  could 
bring  any  area  of  the  waters  of  the 
United  States  into  a  new  use  and  where 
the  reach  of  the  waters  could  be  reduced 
or  where  their  flow  or  circulation  could 
be  impaired  shall  be  required  to  have  a 
permit  imder  section  404  (See  40  CFR 
232.3  and  33  CFR  323.4  for  a  more 
detailed  description  of  the  scope  of  the 
section  404(f)  exemptions).  Furthermore, 
we  believe  that  normal  dredging 
operations,  as  we  propose  to  define 
them,  should  not  be  regulated  under 
section  404,  since  they  generally  do  not 
alter  the  reach  or  flow  or  circulation  of 
the  waters,  nor  do  they  convert  waters 
of  the  United  States  into  dry  land  or 
degrade  wetlands.  Normal  dredging  in 
navigable  waters  will  continue, 
however,  to  be  regulated  under  section 
10  of  the  Rivers  and  Harbors  Act  of 
1899. 

Discussion  of  Proposed  Reviskms 

The  Corps  and  EPA  are  proposing  to 
change  the  definition  of  the  term 
“discharge  of  dredged  material”  at  33 
CFR  323.2(d)  and  40  CFR  232.2(e).  The 
practical  effect  of  this  change  bi 
definition  is  that  the  Corps,  EPA  as 
appropriate,  and  authorized  states  as 
appropriate,  would  regulate  under 
Se^on  404  all  mechanized  landclearing, 
ditching,  channelization,  and  other 
excavation  activities  performed  in 
waters  of  the  United  States  that  have  or 
would  have  the  effect  of  destroying  or 
degrading  waters  of  the  United  States, 
induding  wetlands.  This  will  eliminate 
the  current  inconsistendes  assodated 
with  the  regulation  of  these  activities. 
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The  proposed  rule  does  not  change  in 
any  way  the  manner  in  which  the  Corps 
and  EPA  determine  whether  an  activity 
is  exempt  under  section  404(f)(l]  of  the 
CWA.  Therefore,  the  proposal  will  not 
in  any  way,  affect  the  exemptions  for 
agriculture,  silviculture  or  ranching 
activities  now  provided  by  CWA  section 
404(f). 

Moreover,  the  proposed  changes  as  a 
general  rule  will  not  result  in  the  Corps 
regulating  pumping  of  water  from  a 
waterbody,  snagging  operations,  or 
vehicular  traffic  in  wetlands.  Pumping 
water  from  a  wetland  or  other  water  of 
the  United  States  or  snagging  vegetative 
material  ffom  a  water  of  the  United 
States  generally  would  not,  in  and  of 
itself,  result  in  a  discharge  of  dredged 
material.  However,  if  excavation  or 
filling  would  be  done  to  accomplish  the 
pumping  and  the  activity  would  destroy 
or  degrade  a  water  of  the  United  States 
(or  if  the  snagging  operation  would 
result  in  a  discharge  through 
redeposition  of  soil  and  would  destroy 
or  degrade  a  water  of  the  United  States) 
then  the  activity  would  be  regulated. 

The  term  "snagging”  as  used  in  this 
paragraph  means  the  removal  of  trees, 
parts  of  trees,  or  the  like,  from  a  water 
body  to  prevent  their  interfering  with 
navigation.  Although  vehicular  trafffc 
may  result  in  a  redeposition  of  material, 
that  activity  generally  would  not  destroy 
or  degrade  a  water  of  the  United  States. 
We  invite  specific  comments  from  the 
public  on  all  issues  presented  in  this 
paragraph. 

Although  the  Corps  and  EPA  have  not 
yet  adopted  a  final  definition  for  either 
the  term  “destroy"  or  the  term 
“degrade,"  we  propose  the  following 
and  invite  and  encourage  public 
comment  on  this  issue.  Under  the 
proposed  rule,  destruction  of  a  wetland, 
or  other  water  of  the  United  States, 
would  occur  when  the  activity  that 
involved  the  discharge  of  dredged 
material  alters  the  area  in  such  a  way 
that  it  would  no  longer  be  a  water  of  the 
United  States.  Also  under  the  proposal, 
degradation  of  a  wetland  or  other  water 
of  the  United  States  would  occur  when 
the  activity  that  involves  the  discharge 
results  in  an  identifiable  decrease  in  the 
functional  values  of  the  water  of  the 
United  States.  Under  these  definitions, 
activities  may  come  within  section  404 
jurisdiction,  but  could  be  regulated 
under  a  nationwide  or  regional  general 
permit  if  they  would  have  minimal 
environmental  effects.  We  invite  public 
comment  identifying  appropriate 
categories  of  excavation  activities  that 
would  generally  have  minimal 
environmental  effects  and  therefore  be 


potential  candidates  for  authorization 
under  general  permit 

The  proposed  definition  of 
“degradation”  is  intended  to  deHne  a 
threshold  which  excludes  from 
regulation  certain  activities  that  would 
have  no  identifiable  adverse  effect  on 
waters  of  the  United  States.  The  Corp 
and  EPA  are  inviting  suggestions  on 
alternative  methods  for  deffning  this 
threshold.  The  Corp  and  EPA  are 
specifically  inviting  comment  on 
whether  "identifiable  decreases"  in 
aquatic  resource  functional  value  is  an 
appropriate  threshold  test  that  is 
sufficiently  clear  for  the  purposes  of 
implementing  the  regulatory  program. 

For  example,  if  a  wetland  is  drained  in 
such  a  way  that  the  hydrologic  regime  is 
altered  enough  to  change  the  vegetative 
composition  of  the  area,  the  wetland 
will  be  considered  to  be  degraded. 
Further,  most  sand  and  gravel  mining  in 
waters  of  the  United  States  results  in,  at 
a  minimum,  incidental  discharges  and 
destroys  or  degrades  waters  of  the 
United  States  and  thus  would  be 
regulated.  We  invite  public  comment 
suggesting  any  categories  of  activities 
which  might  involve  incidental 
discharges  of  dredged  or  ff  11  material 
into  waters  of  the  United  States,  but 
which  as  a  general  rule  would  not  be 
regulated  under  this  regulation  because 
they  would  not  destroy  or  degrade 
waters  of  the  United  States. 

Under  the  proposed  rule,  it  would  not 
be  necessary  for  the  Corps,  EPA,  or 
authorized  states  to  establish,  on  a  case- 
by-case  basis,  that  mechanized 
landclearing,  ditching,  channelization, 
and  other  excavation  activities  involve  a 
discharge  of  dredged  material  because, 
as  discussed  above,  the  agencies  do  not 
believe  that  it  is  possible  to  conduct 
these  activities  without  redepositing 
some  of  the  excavated  material. 
Moreover,  the  agencies  believe  that,  in 
virtually  all  cases,  mechanized 
landclearing,  ditching,  channelization, 
and  other  excavation  in  waters  of  the 
United  States  would  destroy  or  degrade 
waters  of  the  United  States,  and  the 
agencies  will  therefore  apply  a 
rebuttable  presumption  that  these  types 
of  activities  would  have  such  an  effect, 
and  are  therefore  regulated  under 
section  404.  Where  a  project  proponent 
believes  that  its  activities  will  not 
destroy  or  degrade  waters  of  the  United 
States,  the  proponent  will  have  the 
burden  of  demonstrating  to  the  Corps 
that  such  effects  will  not  occur  as  a 
result  of  the  activity.  The  activity  will  be 
subject  to  regulation  under  section  404 
unless  the  Corps,  EPA  when  it  is  the 
lead  enforcement  agency  or  undertaking 
a  section  404(c)  action  in  advance  of  a 


specific  permit  application,  or  an 
authorized  state  as  appropriate, 
determine  that  the  project  proponent  has 
made  such  a  showing. 

33  CFR  Section  323.3(c)  and  40  CFR 
Section  232.2(r) 

The  Corps  for  many  years  has 
considered  pilings  to  be  structures 
regulated  under  section  10  of  the  Rivers 
and  Harbors  Act  of  1989,  but  did  not 
consider  them  as  a  general  rule  to 
constitute  a  discharge  of  fill  material  for 
purposes  of  section  404.  However,  the 
Corps  has  also  long  recognized  that, 
under  certain  circumstances,  pilings  can 
have  the  effect  of  All  and  thus  should  be 
regulated  under  section  404.  Recognizing 
this  problem,  the  Corps,  on  November  3, 
1988,  issued  RGL  88-14.  Subsequent  to 
that  RGL,  additional  questions  were 
raised  concerning  when  pilings  should 
be  regulated  under  section  404.  A 
number  of  new  projects  were  being 
proposed  to  be  constructed  on  pilings  in 
an  attempt  to  avoid  section  404 
jurisdiction.  These  projects  were  for 
activities  that  would  normally  be 
constructed  on  All  such  as  hotels, 
industrial  developments,  stores,  and 
parking  structures.  Since  these  issues 
were  not  addressed  in  RGL  88-14,  a  new 
RGL  90-8  was  issued  on  December  14, 
1990. 

In  summary,  RGL  90-8  provides  that 
there  are  two  situations  where  pilings 
are  regulated  under  section  404  of  the 
CWA:  (1)  Pilings  that  have  the  physical 
effect  of  fill  (including  pilings  that  are 
closely  spaced  rather  than  normal  open  , 
pile  structures);  and  (2)  Pilings  that  have 
the  functional  use  and  effect  of  All 
(including  pilings  that  support  structures 
that  are  normally  placed  on  All  such  as 
multi-family  housing,  ofAce  buildings, 
etc.).  Under  RGL  90-8,  however,  pilings 
are  not  to  be  regulated  in  circumstances 
involving  linear  projects  traditionally 
used  to  cross  waters  of  the  United 
States  such  as  bridges,  elevated 
walkways,  and  powerline  structures. 
Similarly,  placement  of  pilings  would 
not  be  regulated  for  structures  that 
traditionally  are  constructed  on  pilings 
such  as  piers,  boathouses,  wharves, 
marinas,  lighthouses,  and  individual 
houses  built  on  stilts  where  pile- 
supported  construction  is  used  to  avoid 
substantial  Aooding. 

In  the  settlement  agreement  reached 
between  the  Federal  government  and 
the  National  Wildlife  Federation,  as  a 
result  of  the  case  North  Carolina 
Wildlife  Federation,  et  al.  v.  TuIIoch, 

Civil  No.  C90-713-CIV-5-BO 
(E.D.N.C.),  the  Corps  and  EPA  agreed  to 
propose  that  the  relevant  portions  of 
RGL  90-8  concerning  the  regulation  of 
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pilings  under  section  404  be  promulgated 
in  the  Code  of  Federal  Regulations 
through  notice  and  comment  rulemaking 
under  the  Administrative  Procedure  Act 
process.  Therefore,  the  Corps  and  EPA 
are  seeking  comments  on  this  proposal 
to  define  clearly  when  pilings  should  be 
regulated  under  section  404.  In 
particular,  the  Corps  is  considering 
adding  some  restaurants  that  are 
constructed  on  pilings  to  the  list  of 
activities  that  are  not  subject  to 
regulation  pursuant  to  RGL  90-6. 

33  CFR  Part  328-Definition  of  Waters  of 
the  United  States 
40  CFR  Part  110-Dischorge  of  Oil 
40  CFR  Part  112-Oil  Pollution 
Prevention 

40  CFR  Part  116-Designation  of 
Hazardous  Substances 
40  CFR  Part  117-Determination  of 
Reportable  Quantities  for  Hazardous 
Substances 

40  CFR  Part  122-EPA  Administered 
Permit  Programs:  The  National 
Pollutant  Discharge  Elimination 
System 

40  CFR  Part  230-Section  404(b)(1) 
Guidelines  for  Specification  of 
Disposal  Sites  for  Dredged  or  Fill 
Material 

40  CFR  Part  232-404  Program 
Definitions;  Exempt  Activities  Not 
Requiring  404  Permits 
40  CFR  Part  401-Effluent  Guidelines  and 
Standards 

CFR  Section  328.3(a)(8),  40  CFR  Section 
110.1, 40  CFR  Section  112.2, 40  CFR 
Section  116.3, 40  CFR  Section  117(i)(7), 

40  CFR  Section  122.2, 40  CFR  Section 
230.3(s)(8),  40  CFR  Section  232.2(g)(8), 
and  40  CFR  401.11(1) 

We  propose  to  add  new  language  to 
33  CFR  32a3(a),  40  CFR  110.1, 40  CFR 
112.2,  40  CFR  116.3,  40  CFR  117(i)(7),  40 
CFR  122.2,  40  CFR  230.3(s),  40  CFR 
232.2(g),  and  40  CFR  401.11(1)  which 
currently  defme  waters  of  Ae  United 
States.  The  Corps  new  language  would 
note  two  examples  of  areas  that  are  not 
waters  of  the  United  States.  The  first  is 
simply  waste  treatment  systems,  as 
presently  described  at  the  referenced 
section.  The  second,  in  accordance  with 
the  President's  Wetlands  Plan,  would 
codify  the  Corps  and  EPA’s  present 
policy  regarding  prior  converted 
cropland.  EPA’s  new  language  would 
not  modify  any  current  references  to 
waste  treatment  systems,  but  would 
codify  the  Corps  and  EPA’s  policy 
regaling  prior  converted  cropland  at 
the  referenced  sections. 

On  September  26, 1960,  the  Corps 
issued  RGL  90-7  “Ciarification  of  the 
Phrase  ‘Normal  Circumstances’  as  it 
Pertains  to  Cropped  Wetlands.”  in  order 
to  establish  greater  consistency  between 


the  section  404  regulatory  program  and 
the  Swampbuster  provisions  of  the  Food 
Security  Act,  as  amended  by  the  Food. 
Agriculture,  Conservation  and  Trade 
Act  of  1990,  which  is  implemented  by 
the  Soil  Conservation  Service  (SCS). 
Under  RGL  90-7,  “prior  converted 
cropland,”  as  defined  by  the  SCS 
National  Food  Security  Act  Manual,  are 
not  wetlands  within  the  meaning  of  the 
Corps  and  EPA  regulations.  Prior 
converted  croplands  are  wetlands  that, 
prior  to  December  23, 1985,  were  both 
manipulated  (drained  or  otherwise 
physically  altered  to  remove  excess 
water  from  the  land)  and  cropped  to  the 
extent  that  they  are  inundated  for  no 
more  than  14  consecutive  days  during 
the  growing  season.  Prior  converted 
croplands  do  not  include  pothole  or 
playa  wetlands. 

The  Corps  and  EPA  are  proposing  to 
amend  their  definitions  of  waters  of  the 
United  States  with  regard  to  prior 
converted  croplands  in  order  to  provide 
for  consistency  in  the  administration  of 
the  various  Federal  programs  affecting 
these  types  of  areas.  This  proposed 
change  would  achieve  the  agencies' 
policy  objectives  of  achieving  greater 
predictability  for  affected  parties  as 
they  deal  with  the  Federal  government 
regarding  prior  converted  cropland. 

SCS  determinations  of  prior  converted 
cropland  do  not  constitute  section  404 
jurisdictional  determinations  because 
only  the  Corps  and  EPA  have  the 
statutory  authority  to  determine  the 
geographic  scope  of  section  404 
jurisdiction.  The  final  determination  of 
whether  an  area  is  a  water  of  the  United 
States  for  purposes  of  section  404 
regulation  is  made  by  the  Corps  or  EPA 
as  appropriate,  pursuant  to  the  January 
19, 1989,  Army/EPA  Memorandum  of 
Agreement  on  geographic  jurisdiction. 
The  Corps  (and  EPA,  as  appropriate) 
will  accept  and  concur  in  SCS  prior 
converted  cropland  designations  to  the 
extent  possible.  Nevertheless,  any 
person  considering  a  proposal  that 
would  involve  the  discharge  of  dredged 
or  fill  material  into  areas  designated  as 
prior  converted  cropland  by  the  SCS  is 
encouraged  to  obtain  Corps  (or  EPA) 
concurrence  in  the  prior  converted 
cropland  designation. 

The  Corps  and  EPA  note  that  under 
today’s  proposal  a  prior  converted 
cropland  is  considered  to  be  abandoned 
unless:  For  once  in  every  five  years  the 
area  has  been  used  for  &e  production  of 
an  agricultural  commodity;  or.  the  area 
has  been  used  and  will  continue  to  be 
used  for  the  production  of  an 
agriciiltural  commodity  in  a  commonly 
used  rotation  with  aquaculture,  grasses, 
legumes  or  pasture  production. 


The  Corps  and  EPA  are  proposing  to 
define  “prior  converted  cropland”  in 
accordance  with  the  SCS  National  Food 
Security  ManuaL  Second  Edition,  180- 
V-VFSAM,  Amendment  8,  May  1991. 

The  National  Food  Security  Act  Manual 
sets  forth  SCS  policy  and  procedures  for 
implementing,  inter  alia,  the 
Swampbuster  provisions  of  the  Food 
Security  Act  of  1985,  as  amended  by  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990.  By  virtue  of  this 
incorporation  by  reference,  the  Corps 
and  l^A  are  only  incorporating  the  cited 
version  of  the  National  Food  Security 
Act  Manual,  i.e..  Second  Edition, 
Amendment  6,  May  1991.  With  respect 
to  any  subsequent  version  of  the 
National  Food  Security  Act  Manual 
issued  by  SCS,  the  Corps  and  EPA  will 
review  any  such  subsequent  version 
regarding  changes  made  to  the  definition 
of  “prior  converted  cropland”  and 
determine  at  that  time  whether  to 
incorporate  by  reference  such 
subsequent  version  into  the  section  404 
regulations  and  other  CWA  program 
regulations. 

In  proposing  to  codify  the  prior 
converted  cropland  RGL,  the  Corps  and 
EPA  do  not  intend  to  alter  their 
longstanding  position  that  a  party 
cannot  eliminate  the  jurisdiction  of  the 
CWA  over  an  area  through  an 
unauthorized  discharge  activity.  This,  an 
area  which  becomes  prior  converted 
cropland  by  virtue  of  such  unauthorized 
discharge  is  still  covered  by  section  404 
and  subject  to  an  enforcement  action  for 
any  activity  which  violated  the  CWA. 

By  proposing  to  codify  the  prior 
converted  cropland  RGL  into  regulation, 
the  agencies  would  be  revising  the 
definitions  of  “waters  of  the  United 
States”  and  “navigable  waters”  for  all 
EPA  programs  under  the  CWA  to  clarify 
that  prior  converted  croplands  are  not 
within  the  scope  of  CWA  jurisdiction. 
EPA  is  interested  in  receiving  public 
comment  on  what  effect,  if  any,  such 
codification  would  have  on  compliance, 
response,  and  enforcement  efforts  under 
other  EPA  programs,  in  particular,  the 
CWA  Section  311  program  which 
prohibits  the  discharge  of  oU  and 
hazardous  substances,  requires 
notification  of  any  such  discharge,  and 
sets  requirements  for  prevention  and 
clean-up  (see  40  CFR  110.1, 112.2, 116.3, 
and  117.1). 

Environmental  Documentation 

We  have  made  a  preliminary 
determination  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  afiecting  the  quality  of  the 
human  environment  However,  an 
environmental  assessment  will  be 
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prepared  prior  to  making  a  final  decision 
on  this  proposed  regulation.  If  we 
determine  that  there  would  be  a 
significant  impact  on  the  quality  of  the 
human  environment  an  Environmental 
Impact  Statement  will  be  prepared 
before  a  final  decision  is  made. 
Furthermore,  appropriate  environmental 
documentation  is  prepared  for  all  permit 
decisions. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  of  the  Army  and  the 
Environmental  Protection  Agency  have 
determined  that  the  revisions  to  these 
regulations  do  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  E.0. 12291. 

The  Department  of  the  Army  and  the 
Environmental  Protection  Agency 
certify,  pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  that 
these  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  entities. 

Note  1. — ^The  term  “he”  and  its  derivatives 
used  in  these  regulations  are  generic  and 
should  be  considered  as  applying  to  both 
male  and  female. 

List  of  Subjects 

33  CFR  Part  323 

Navigation,  Water  pollution  control, 
Waterways. 

33  CFR  Part  328 

Incorporation  by  reference. 

Navigation,  Water  pollution  control. 
Waterways. 

40  CFR  Parts  110,  IIZ  116.  117, 122,  230, 
232,  and  401 

Incorporation  by  reference.  Wetlands, 
Water  pollution  control. 

Dated:  June  4, 1992. 

Nancy  P.  Dom, 

Assistant  Secretary  of  the  Army  (Civil 
Works),  Department  of  the  Army. 

F.  Henry  Habicfat,  H. 

Deputy  Administrator  En  vironmental 
Protection  Agency. 

Accordingly,  33  CFR  parts  323  and  328 
and  40  CFR  parts  lia  112, 116, 117, 122, 
230,  232  and  401  are  proposed  to  be 
amended  as  follows: 

33  CFR  CHAPTER  11— [AMENDED] 

PART  323— PERMITS  FOR 
DISCHARGES  OF  DREDGED  OR  FILL 
MATERIALS  INTO  WATERS  OF  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  323 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1344. 


2.  Section  323.2(d)  is  revised  to  read 
as  follows: 

9  323.2  Definitions. 

A  •  •  *  * 

(d)(1)  The  term  discharge  of  dredged 
material  means  any  addition  of 
dredged  material  into  the  waters  of  the 
Unit^  States.  The  term  includes, 
withhout  limitation,  the  addition  of 
dredged  material  to  a  specified 
discharge  site  located  in  waters  of  the 
United  States  and  the  runofi  or  overflow 
from  a  contained  land  or  water  disposal 
area.  Discharges  ;f  pollutants  into 
waters  of  the  United  States  resulting 
from  the  onshore  subsequent  processing 
of  dredged  material  that  is  extracted  for 
any  commercial  use  (other  than  fill)  are 
not  included  within  this  term  and  are 
subject  to  section  402  of  the  Clean 
Water  Act  even  though  the  extraction 
and  deposit  of  such  material  may 
require  a  permit  from  the  Corps  or 
applicable  state.  The  term  “discharge  of 
dredged  material*'  includes,  without 
limitation,  any  addition  or  redeposit  of 
dredged  materials,  including  excavated 
materials,  into  waters  of  the  United 
States  which  is  incidental  to  any  activity 
(except  normal  dredging  operations  as 
defined  below),  including  mechanized 
landclearing,  ditching,  channelization,  or 
other  excavation  which  has  or  would 
have  the  efiect  of  destroying  or 
degrading  any  area  of  waters  of  the 
United  States.  The  term  does  not  include 
de  minimis  soil  movement  incidental  to 
any  activity  which  does  not  have  or 
would  not  have  the  effect  of  destroying 
or  degrading  any  area  of  waters  of  the 
United  States.  Moreover,  the  term  does 
not  include  de  minimis,  incidental  soil 
movement  occurring  during  normal 
dredging  operations,  defined  as  dredging 
to  maintain,  deepen,  or  extend 
navigation  channels  in  the  navigable 
waters  of  the  United  States,  as  defined 
in  33  CFR  part  329,  with  proper 
authorization  from  the  Congress  and/or 
the  Corps.  The  term  does  not  include 
plowing,  cultivating,  seeding  and 
harv'esting  for  the  production  of  food, 
fiber,  and  forest  products  (See  §  323.4 
for  the  definition  of  these  terms). 

(2)  For  purposes  of  paragraph  (d)(1), 
mechanized  landclearing,  ditching, 
channelization,  or  other  excavation 
activities  in  waters  of  the  United  States 
result  in  a  discharge  of  dredged 
material  Further,  where  such  activities 
occur  in  waters  of  the  United  States,  the 
activity  is  presumed  to  result  in  the 
destruction  or  degradation  of  such 
waters  unless  the  project  proponent 
demonstrates  to  the  satisfaction  of  the 
Corps,  or  ^A  as  appropriate,  that  the 
activity  would  not  have  such  an  effect  in 
a  particular  case. 


9  323.2  (Amended] 

3.  Section  323.2(e)  is  amended  by 
adding  a  sentence  at  the  end  that  reads 
as  follows: 

*  A  •  *  • 

(e)  *  *  *  See  9  323.3(c)  concerning  the 
regulation  of  the  placement  of  pilings  in 
waters  of  the  United  States. 

A  A  A  A  A 

4.  Section  323.2(f)  is  amended  by 
adding  a  sentence  at  the  end  that  reads 
as  follows: 

A  A  A  A  A 

(f)  *  *  *  See  9  323.3(c)  concerning  the 
regulation  of  the  placement  of  pilings  in 
waters  of  the  United  States. 

A  A  A  A  A 

5.  Section  323.3(c)  is  added  to  read  as 
follows: 

9  323.3  Discharges  requiring  permits. 

A  A  A  A  A 

(c)  Pilings.  (1)  The  placement  of 
pilings  in  waters  of  the  United  States 
shall  require  a  section  404  permit  when 
such  placement  is  used  in  a  manner 
essentially  equivalent  to  a  discharge  of 
fill  material  in  physical  effect  or 
functional  use  and  effect.  Examples 
include,  but  are  not  limited  to,  the 
following  activities  in  waters  of  the 
United  States: 

(1)  Physical  effect  of  fill:  Projects  that 
in  effect  replace  an  aquatic  area  or 
change  the  bottom  elevation  of  a 
waterbody  as  a  result  of  the  placement 
of  pilings  that  are  so  closely  spaced  that 
sedimentation  rates  are  increased  or  the 
pilings  themselves  essentially  replace 
the  bottom  will  require  a  section  404 
permit.  This  circumstance  would  include 
pilings  placed  in  waters  of  the  United 
States  for  dams,  dikes,  or  other 
structures  utilizing  densely  spaced 
pilings,  or  as  a  foundation  for  large 
structures. 

(ii)  Functional  use  and  effect  of  fill: 
Construction  projects  will  require  a 
section  404  permit  where  pilings  serve 
essentially  the  same  functional  use  as  a 
solid  fill  foundation,  and  where  the 
project  would  result  in  essentially  the 
same  effects  as  fill  (e.g.,  alter  flow  or 
circulation  of  the  waters,  bring  the  area 
into  a  new,  non-aquatic  use,  or 
significantly  alter  or  eliminate  aquatic 
functions  and  values).  Regulated 
activities  include  the  placement  of 
pilings  to  facilitate  the  construction  of 
office  and  industrial  developments, 
paiidng  structures,  restaurants,  stores, 
hotels,  multi-feunily  housing  projects, 
and  similar  structures  In  waters  of  the 
United  States. 

(2)  Placement  of  pilings  in  waters  of 
the  United  States  will  not  require  a 
permit  under  section  404  in 
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circumstances  involving  linear  projects 
such  as  bridges,  elevated  walkways,  or 
powerline  structures.  Similarly, 
placement  of  pilings  in  waters  of  the 
United  States  will  not  require  a  section 
404  permit  in  circumstances  that  involve 
structures  that  have  been  traditionally 
been  constructed  on  pilings;  examples 
are  piers,  boathouses,  wharves,  marinas, 
lighthouses,  and  individual  houses  built 
on  stilts  solely  to  reduce  the  potential  of 
flooding  (e.g.,  beach  houses  where  road 
access  is  on  uplands,  but  the  house  may 
be  located  in  a  low  area  necessitating 
construction  on  stilts).  However,  all 
pilings  placed  in  the  navigable  waters  of 
the  United  States  (see  33  CFR  part  329) 
require  authorization  imder  section  10  of 
the  Rivers  and  Harbors  Act  of  1899  (see 
33  CFR  part  322). 

PART  328— DEFINITION  OF  WATERS 
OF  THE  UNITED  STATES 

6.  The  authority  citation  for  part  328 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1344. 

7.  Section  328.3(a)  is  amended  by 
removing  the  last  sentence  and  adding  a 
new  parttgraph  (a)(8)  that  reads  as 
follows: 

§  328.3  Definition*. 

•  •  *  *  * 

(a)  *  *  * 

(8)  Waters  of  the  United  States  do  not 
indude: 

(i)  Waste  treatment  systems,  including 
treatment  ponds  or  lagoons  designed  to 
meet  the  requirements  of  CWA  (other 
than  cooling  ponds  as  defined  in  40  CFR 
123.11(m)  which  also  meet  the  criteria  of 
this  definition):  or 

(ii)  Prior  converted  cropland,  as 
defined  by  the  National  Food  Security 
Act  Manual,  Second  Edition,  180-V- 
NFSAM,  Amendment  6,  May  1991,  Soil 
Conservation  Service.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
National  Food  Security  Act  Manual  may 
be  obtained  from  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
South  Agriculture  Building,  room  0054, 
14th  and  Independence  Ave.  SW., 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
room  8401,  Washington,  DC. 
***•*' 

40  CFR  CHAPTER  I— [AMENDED] 

PART  110— DISCHARGE  OF  OIL 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321  (bK3)  and  (b)(4) 
and  1361(a);  33  U.S.C  1517(m)(3), 


2.  Section  110.1,  definition  of 
navigable  waters,  is  amended  by  adding 
three  new  sentences  of  concluding  text 
at  the  end  of  the  definition  to  read  as 
follows: 

§  110.1  Definitions. 


Navigable  waters  do  not  include  prior 
converted  cropland,  as  defined  by  the 
National  Food  Security  Act  Manual, 
Second  Edition,  18D-V-NFSAM, 
Amendment  6,  May,  1991,  Soil 
Conservation  Service.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
National  Food  Seciuity  Act  Manual  may 
be  obtained  from  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
South  Agricultiu^  Building,  room  0054, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
room  8401,  Washington,  DC. 

♦  *  *  *  « 

PART  112— OIL  POLLUTION 
PREVENTION 

1.  The  authority  citation  for  part  112 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1251  et  seq. 

2.  Section  112.2(k),  definition  of 
navigable  waters,  is  amended  by  adding 
three  new  sentences  of  concluding  text 
at  the  end  of  the  definition  to  read  as 
follows: 

§  112.2  Definitions. 
***** 

Navigable  waters  do  not  include  prior 
converted  cropland,  as  defined  by  the 
National  Food  Security  Act  Manual, 
Second  Edition,  180-V-NFSAM, 
Amendment  6,  May,  1991,  Soil 
Conservation  Service.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
National  Food  Security  Act  Manual  may 
be  obtained  frem  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
South  Agricultiue  Building,  room  0054, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
room  8401,  Washington,  DC. 
***** 

PART  116— DESIGNATION  OF 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  part  116 


continues  to  read  as  follows: 

Authority:  33  U.S.C.  1521  et  seq. 

2.  In  S  116.3,  the  definition  of 
navigable  waters  is  amended  by  adding 
three  new  sentences  of  concluding  text 
at  the  end  of  the  definition,  as  set  forth 
below,  and  the  definitions  are  placed  in 
alphabetical  order. 

S  116.3  Definitions. 

***** 

Navigable  waters  do  not  include  prior 
converted  cropland,  as  defined  by  the 
National  Food  Seciuity  Act  Manual, 
Second  Edition,  180-V-NFSAM, 
Amendment  6,  May,  1991,  Soil 
Conservation  Service.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
National  Food  Security  Act  Manual  may 
be  obtained  firom  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
South  Agriculture  Building,  room  0054, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
room  8401,  Washington,  E)C. 
***** 

PART  117— DETERMINATION  OF 
REPORTABLE  QUANTITIES  FOR 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  The  definition  of  navigable  waters, 

§  117.1  (i),  is  amended  by  adding  three 
new  sentences  of  concluding  text  at  the 
end  of  the  definition  to  read  as  follows: 

§  117.1  Definitions. 
***** 

Navigable  waters  do  not  include  prior 
converted  cropland,  as  defined  by  the 
National  Food  Security  Act  Manual, 
Second  Edition,  18D-V-NFSAM, 
Amendment  6,  May,  1991,  Soil 
Conservation  Service.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
§552(a)  and  1  CFR  part  51.  Copies  of  the 
National  Food  Seciuity  Act  Manual  may 
be  obtained  frem  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
South  Agriculture  Building,  room  0054, 
14th  and  Independence  Avenue,  SW., 
Washington.  DC  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street,  NW.. 
room  8401,  Washington,  DC. 
***** 
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PART  122— EPA  ADMJNISTEREO 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

L  The  authority  citation  for  part  122 
continues  to  read  as  follows; 

Authori^  SS  US.C  1251  et  seq. 

2.  Section  122.2,  definition  of  waters  of 
the  United  States,  is  amended  by  adding 
three  new  sentences  at  the  end  of  the 
definition  to  read  as  follows; 

§122JI  OeOnttlons, 

•  *  •  •  * 

Waters  of  (he  United  States  do  not 
include  prior  converted  cropland,  as 
defined  by  the  National  Food  Security 
Act  Manual  Second  Edition,  IBO-V- 
NFSAM,  Amemhnent  6.  May,  1991,  S<hl 
Conservation  Service.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  S  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
National  Food  Security  Act  Manual  nuiy 
be  obtained  from  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
South  Agriculture  Building,  room  0054, 
14th  and  Independence  Avenue,  SW^ 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
room  8401,  WasWgton,  DC 
*  •  «  «  « 

PART  230-SECTION  404(bK1) 
GUIDEUNES  FOR  SPECIFICATION  OF 
DISPOSAL  SITES  FOR  DREDGED  OR 
RLL  MATERIAL 

1.  The  authority  citation  for  part  230 
continues  to  read  as  follows; 

Authority:  33  U.S.C  1344(b)  and  1361(a). 

2.  Sectioa  230.3(8),  definition  of  waters 
of  the  United  States,  is  amended  by 
adding  three  new  sentences  of 
concluding  text  at  the  end  of  the 
defittitton  to  read  aa  follows; 

S  230.3  DefMIkms. 

*  «  «  •  * 

Waters  of  the  United  States  do  not 
include  prior  converted  cropland,  as 
defined  by  the  National  Fo^  Security 
Act  Manual  Second  Edition.  lao-V- 
NFSAM,  Amendment  6.  May,  1991,  Soil 
Conservation  Sendee.  This 
incoiporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Re^ster  in  accordance  with  5  U.S.C 
552(a)  and  1  OK  part  SI.  Copies  of  the 
National  Pood  Security  Act  Manual  may 
be  obtained  from  the  U.S.  Department  of 
Agriculture,  Soil  Consenration  Service. 
S^th  Agriculture  Building,  room  0054, 
14th  and  Independence  Avenue,  SWm 
Washington.  DC  or  at  the  Office  of  the 


Federal  Register.  1100  L  Street  NW^ 
room  8401,  Washington,  DC. 

PART  232—404  PROGRAM 
DERNmONS;  EXEMPT  ACTIVITIES 
NOT  REQUIRING  404  PERMITS 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  follows; 

Authority:  33  U3.a  1344. 

2.  Sectfon  23Z2{e].  definition  of 
dischaige  oi  dredged  material  is  revised 
to  read  as  follows: 


channelintioa.  or  other  excavation 
activities  ta  waters  of  the  United  States 
result  in  a  diadtarge  of  dredged 
material  Further,  where  such  activities 
occur  in  watmn  bS  the  United  States,  die 
activity  is  presumed  to  result  in  the 
destruction  or  degradation  of  such 
waters  unless  die  proiect  proponent 
demonstrates  to  the  satisfaction  of  ^ 
Corps,  or  EPA  as  appropriate,  that  the 
activity  would  not  have  such  an  effect  in 
a  particular  case. 

*  *  «  •  « 


§232.2  Defiititions. 

•  •  *  *  • 

(e)(1)  The  term  discharge  of  dredged 
material  means  any  addition  of 
dredged  material  into  waters  of  the 
United  States.  The  term  includes, 
without  limitation,  the  addition  of 
dredged  material  to  a  specified 
disch^e  site  located  in  waters  of  the 
United  States  and  the  runofi  or  overflow 
from  a  contained  land  or  water  disposal 
area.  Dischaiges  of  pollutants  into 
waters  of  the  United  States  resulting 
from  the  onshore  subsequent  processing 
of  dredged  material  that  is  extracted  for 
any  commercial  use  (other  than  fill)  are 
not  included  within  this  term  and  are 
subject  to  section  402  of  the  Clean 
Water  Act  even  though  the  extractiim 
and  deposit  of  such  material  may 
require  a  permit  from  the  Corps  or  die 
State  section  404  program.  TTie  term 
“dischaige  of  dre^ed  materiar* 
includes,  without  limitation,  any 
addition  or  redeposit  of  dredged 
materials,  including  excavat^ 
materials,  into  waters  of  the  United 
States  which  is  incidental  to  any  activity 
(except  normal  dredging  oiierations  as 
defined  below),  including  mechanized 
landclearing,  ditching,  channelization,  or 
other  excavation  which  has  or  would 
have  die  effect  of  destroying  or 
degrading  any  area  of  waters  of  die 
United  States.  The  term  does  not  include 
de  minimis  soil  movement  incidental  to 
any  activity  which  does  not  have  or 
would  not  have  the  effect  of  destroying 
or  degrading  any  area  of  waters  of  the 
Unit^  States.  Moreover,  die  term  does 
not  include  de  minimis,  incidental  soil 
raovement  occuiring  during  die  normal 
dredgh^  operations,  defined  as  dredging 
to  maintain,  deepen,  or  extend 
navigation  channels  in  the  navigable 
waters  of  the  United  States,  as  defined 
in  33  CFR  Part  329,  with  proper 
authorization  frtnn  the  Congress  and/or 
the  Corps.  The  term  does  not  indnde 
plowing,  cultivating,  seeding  and 
harvesting  for  the  protection  of  food, 
fiber,  and  forest  products  (See  1 323,4  for 
the  definition  of  these  term). 

(2)  For  purposes  of  paragraph  (e)(1). 
me<^anized  landdearing,  ditching. 


3.  Section  232.2(f).  definition  of 
discharge  of  fill  material.  Is  revised  to 
read  as  follows: 

§232.2  Oefinitioiia. 

♦  •  *  *  « 

(f)(l)The  term  “discharge  of  fill 
material”  means  the  addition  of  fili 
material  into  waters  of  the  United 
States.  The  term  generally  includes, 
without  limitation,  the  foUowing 
activities:  placement  of  fill  that  is 
necessary  for  the  construction  of  ai^ 
structure  in  a  water  of  the  United  States; 
the  building  of  any  structure  or 
impoundment  requiring  rode,  sand,  dirt, 
or  other  material  for  its  construction: 
site-development  fills  for  recreational, 
industrial  commercial  residential,  and 
other  uses;  causeways  or  road  fills: 
dams  and  dikes;  artificial  islands; 
property  protection  and/or  redamaticHi 
devices  such  as  riprap,  groins,  seawalls, 
breakwaters,  and  revetments;  beach 
nourishment;  levees;  fill  for  structures 
such  as  sewage  treatment  facilities, 
intake  and  outfall  pipes  assodated  with 
power  plants  and  subaqueous  utility 
lines;  and  artificial  reefs.  The  term  does 
not  include  plowing,  cultivating,  seeding, 
and  harvesting  for  the  production  of 
food,  fiber,  and  forest  products  (See 
Section  232.3  for  the  definition  of  these 
terms.) 

(2)  In  addition,  the  placement  of 
pilii^  in  waters  of  the  United  States 
shall  require  a  section  404  permit  when 
sudi  plaoement  is  used  in  a  manner 
essentially  equivalent  to  a  discharge  of 
fill  material  in  phydeal  effect  or 
functional  use  and  effect  In  such  cases, 
the  placement  of  pilings  in  waters  the 
United  States  constitutes  a  disdiarge  of 
fill  material  for  purposes  of  Section  404. 
Examines  includes,  but  are  not  limited 
to,  the  foUowing  activities  in  waters  of 
the  United  States: 

(i)  Physical  ^fect  cffilk  Projects  tiiat 
in  effect  replace  an  aquatic  area  or 
change  the  bottom  elevation  a 
watoihody  as  a  result  of  the  placenHmt 
of  pilings  that  are  so  closely  spaced  that 
sedimentation  rates  are  increased  or  the 
pilings  themselves  essentially  replace 
the  l^tom  wiH  require  a  Section  404 
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permit.  This  circumstances  would 
include  pilings  placed  in  waters  of  the 
United  States  for  dams,  dikes,  or  other 
structures  utilizing  densely  spaced 
pilings,  or  as  a  foundation  for  large 
structures. 

(ii)  Functional  use  and  effect  of  fill: 
Construction  projects  will  require  a 
Section  404  permit  where  pilings  serve 
essentially  the  same  functional  use  as  a 
solid  fill  foundation,  and  where  the 
project  would  result  in  essentially  the 
same  effects  as  fill  (e.g.,  alter  flow  or 
circulation  of  the  waters,  bring  the  area 
into  a  new,  non-aquatic  use,  or 
significantly  alter  or  eliminate  aquatic 
functions  and  values).  Regulated 
activities  include  the  placement  of 
pilings  to  facilitate  the  construction  of 
office  and  industrial  developments, 
parking  structures,  restaurants,  stores, 
hotels,  multi-family  housing  projects, 
and  similar  structures  in  waters  of  the 
United  States. 

The  term  discharge  of  fill  material 
does  not  include  the  placement  of 
pilings  in  waters  of  the  United  States  in 
circumstances  involving  linear  projects 
such  as  bridges,  elevated  walkways,  or 
powerline  structures.  Similarly,  the  term 
does  not  include  the  placement  of 
pilings  in  waters  of  the  United  States  in 
circumstances  that  involve  structures 
that  have  been  traditionally  constructed 
on  pilings:  examples  are  piers, 
boathouses,  wharves,  marinas, 
lighthouses,  and  individual  houses  built 


on  stilts  solely  to  reduce  the  potential  of 
flooding  (e.g.,  beach  houses  where  road 
access  is  on  uplands,  but  the  house  may 
be  located  in  a  low  area  necessitating 
costruction  on  stilts).  However,  all 
pilings  placed  in  the  navigable  waters  of 
the  United  States  (see  33  CFR  part  329) 
require  authorization  under  Section  10  of 
the  Rivers  and  Harbors  Act  of  1899  (see 
33  CFR  part  322). 

4.  Section  232.2(q),  definition  of 
waters  of  the  United  States,  is  amended 
by  adding  three  new  sentences  of 
concluding  text  at  the  end  of  the 
definition  to  read  as  follows: 

§  232.2  Definitions. 

*  *  •  *  • 

Waters  of  the  United  States  do  not 
include  prior  converted  cropland,  as 
defined  by  the  National  Food  Security 
Act  Manual,  Second  Edition,  180-V- 
NFSAM,  Amendment  6,  May,  1991,  Soil 
Conservation  Service.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
National  Food  Security  Act  Manual  may 
be  obtained  finm  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
South  Agriculture  Building,  room  0054, 
14th  and  Independence  Avenue,  SW., 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
room  8401,  Washington,  DC. 

*  *  •  •  • 


PART  401— EFFLUENT  GUIDEUNES 
AND  STANDARDS 

1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1251  et  seq. 

2.  Section  401.11(1),  definition  of 
navigable  waters,  is  amended  by  adding 
three  new  sentences  at  the  end  of  the 
definition  to  read  as  follows: 

$401.11  Ganarai  definitions. 

«  *  •  •  • 

*  *  *  Navigable  waters  do  not 
include  prior  converted  cropland,  as 
defined  by  the  National  Food  Security 
Act  Manual,  Second  Edition,  180-V- 
NFSAM,  Amendment  6,  May,  1991,  Soil 
Conservation  Service.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  of  the 
National  Food  Security  Act  Manual  may 
be  obtained  fiom  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
South  Agriculture  Building,  room  0054, 
14th  and  Independence  Avenue,  SW^ 
Washington,  DC  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW^ 
room  8401,  Washington,  DC 
•  •  *  *  * 
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